KERALA REAL ESTATE IEGULATORY AUTHORITY
THIRUVANANTHAPURAM .

Present: Sri. P. HKurian, Cha1rman
- Smt. PreethaP Menon, Member -

| Complalnt NOS 52/2022 53/2022 55/2022, 81/2022 &150/2022
Dated 20“‘ April, 2023 T

Complai_nants

1. Mr. P K Viswanathan Pillai - _ LA
& Mrs. Sreekumari V- Piﬂal Complaint No-52 of 2022 -~
F41, Panikers Lane, ' o I
Sasthamangalam
Thiruvananthapuram
[Adv Vmodml Nalr]

2. Mr SatheeshK
' ‘Vmayaka Padamlam
- Chirayankeezhu PO B ; o
o Thlruvananthapuram-695304 = Complamt No 53 of 2022
- presently residingat. .. . | SRR
PEARL MANOR, Second Floor(ZC),
e Opposzte to CPT, VattxyoorkavuP (O
s Thlruvananthapuram- 695013 i

3 Ramees Raja L R | R
- "PEARL MANOR, 6th ﬂoor (6B) Complamt No 55 of 2022 oo

“ " Opposite to CPT, Vattiyoorkavu P O - s e
o .Thlmvananthapuram— 695013 A




4, Harlsh Kumar J
‘Represented by his power of Attomey .
Holder, Rishikesh H, v
- ‘Karthika Nivas’. IR
Veeyattukonam, Karyavattom P O - Complaint No- 81 of 2022
| Thlmvananthapuram - - |

5, GeethaRUnmthan& Heera Unmthan' .
Flat No. 1A, Pearl Manor . Complaint No-150 0f 2022
Opposite to CPT, Vattlyoorkavu'P O AT -
Thiruvananthapuram- 69501 3
[Adv Ram Mohan]

Rejsmn_dents

1. M/s Lalith and Associates,

~ Rep. by its sole proprietor,
Anil Kumar R

- T CNo. 5/255- 2, KNRA- 3A,
Golfs Llnks Road,
Kowdiar, _T_h__ltfuy_ananthapmam ‘

2. Anil Kumar R o -
‘Flat No. 11A, SFS Royal Green Apartment :
Kanaka Nagar Kowdiar P 0 S
' -Thlruvananthapuram

3. Jose Thomas Mullukattll
Alan Villa, T-C No. 3/2390 | REEEE Sl L o
PKRA-25,Pattom,
: ‘Thlruvananthapuram U e o
" [Adv. Sandeep T George]

"4, Robinson Panicker .~
- Mukalilputhan Bungalow |
Mulavara V1llage e
~ Mulavara P O,
Kundara Kollam




When the above Complamts came up for final

i - hearlng on 20 12 2022 the Complarnant and the: Counsel for the

Complainant - in -cor_nplarnt No 52/202_2_ A_d_v.. Vinodini- Nair,
- Complainants an‘d“CounSel for the -'Cornplain'ants in cornplaint No

53/2022 55/2022; 81/2022 & 150/2022 AdV R. Rammohan and

ERE Adv Vmod and the Counsel for the 3% Respendent Adv Sandeep

- T George appeared online. The 1, 20 & 4™ -Respondent did not
2 attend the hearrng |

COMMON ORDER

L _:' | As the above ﬁve cornplarnts are related to the.
| "sarne prOJ ect developed by the same Promoter the cause of action

- and the relrefs sought for in all the cornplalnts are one and the

o :same these Complalnts are clubbed and taken up together for ]omt. - "

" hhearmg and Complarnt No 52/2022 1s taken asa leadlng case for o R

L :_passmg a cornrnon order as prov1ded under Regulatron 6 (6) of RS

| Kerala Real Estate Regulatory Author1ty (General) Regulatlons

. -};'2020

2. 5 '- The faets of the complalnt No 52/2022 are as

e | i-follews - The 1St Respondent entered 1n to an agreement dated 03- L TE

. 12 2007 Wrth 3‘"‘*_ and 4th Respondents the land Owners for_

. _g__'_;_developlng the land belongs t() 3rd aIld 4th I‘GSpondents ln.- : .

;,.preject by eonstructrng a res1dent1al'_':__:’__f_r_ T




cum eommereral complex namely “PEARL MANOR” in the land -

_..and the Complamants a1e allottees n- the said pro]ect The ';_

| -Complarnants entered into an agreement for land and eonstruetron

-dated 22.09.2012 Wrth the 1t Respondent with regard to the

- apartment untt No. 2D located in the second—ﬂoor admeasurtng

| 975 sq. ft. of butlt—up area with one: car parkmg area meludrng

common area and the eommon amentttes and andtvuied mterest of -

such common amentttes in common. w1th all other allottees The- |

total eonsrderat_lon ﬂxed for the flat in the agreement for: land an_d

n R eonstruction W_as_Rs. 23,00,000/- whie_heXcltided the actual stamp |

duty, registration”eharges “taxes andNSerVices connections namely' o
water sewage, telephone cable power cable, electrrelty meter and_

deposrt and other departmental eharges The Complarnant have

- made all the payrnents as dtrected by the ls‘t and 2“d Respondents

L _The Complamant made payments on 22/09/2012- Rs. 5,00,000-,
on 19/10/2012- Rs. 8 00, 000/-, on 29/10/2012 Rs2 00, 000/ on -

01/03/2013~ Rs 5 00 000/ 0nl5/02/2016- - Rs 2, 00 000/~ &t
',_'14/03/2017- Rs 50, 000/- and on 10/11/2021 Rs 50, 000/- After i

| ""-exeeutmg the agreement for land and eonstructron the 1

'*:.'Respondent 1ssued an allotment letter dated 16/ 10/2012 and o

- assured completlon and handmg over by August 2013 Stnee the' -

S constructton was not completed as assured the Complamant wrote__':_'"" |

. __the 2nd Respondent letter dated 18/07/2014 seekmg an update on .

" the constrnetlon as Well as completlon and handmg over Onﬁ__:_j."'

. _-...26/ 1 0/201 6 2“d Respondent on‘ schalf of _the lSt Respondent send a




: letter to the Complamant and demanded the balance payment of
) Rs l OO 000/— from the Complamant In the sa1d letter the 2“d'
- Respondent mformed that it was declded to complete the work by |

| _;-30/ 12/2016 However the Respondents have not completed the

entrre Works as agreed through therr written agreement for land and o

| constructron till date As per the agreement the lSt Respondent |

| ___'_.offered round the clock securlty, recreatlon area in roof: top,

o _mtereorn fac1lrty, ccmmon drrvers servants torlets generator

- __backup for lifts, common: hghts and water pumps and paved drrve

o _:,? ways. In 201 6, the Respondents permltted the allottees to resrde in

'-'-_thelr respeetlve 1ncomplete apartments w1thout obtamrng the o

| i_corporatlon building number Smce the bulldmg 18 1ncomplete and

_.'_the bulldmg number was ‘not allotted 1o. the apartment the |

| 'Complamant had not occupred the apartment m 2016 The car. B

o _parkmg area had not been ﬁxed hft Was not. in proper condrtron __

: common area had not been tlled or. electrrﬁed 50 far On

\16/08/2021 the Thlruvananthapuram Mumclpal Corporatlon Vrde = |
. : letter No VTZ/A3/A2/3661/2017 estlmated the tax in the name of L

: -L'ff':'_the 3“‘ and 4" Respondents The Respondents were not ready to;_ |

i __'_":_-'pay the arrears of tax and they oompelled the allottees to pay the -

| "amount for obtamlng vahd bulldmg number for therr md1v1dual: L i

| .. '_'.‘:';_':_-;'apartments Thus on 15/ 11/2021 the Complalnants remrtted Rs X g

B _' __:.21 401/— in the name of the 3Id and the 4th Respondents as bulldmg e
_:g'tax for the apartment No 35/2578 42 for the perrod frorn 2016 to:'.__"_.
i :5'3':52021 After obtammg the valid b 'lld" : .glnumber the Complamants S




. took possessmn of the ﬂat No. 2D and thereafter the Complamants ]
made repeated demands to the Respondents to- ‘Tegister the
: c_onveyance d_eed. Bu_t the__ R_espondent_s were not re_ady- -to;comply_
with thei'rf duty to register the sale dee'_d -.-or__to'co.rnplet_e the p_ending
-~ works in_'the_ir' proj'eet.:_'The Resp_ondents sare-'developers Within the

meaning of -Pronloters' u/s 2(zk) of the :Re'al Estate (Regu_latiOn 'a_nd
Development) Act, 2016 and the complainants are allottces /s

2(d) of the said Act The relief sou'ght by the Complainants in

i Complalnt No 52/2022 are: 1) to dtrect the Respondents to execute

- the eonveyance deed in favour of the Cornplalnants along with the
share in eommon servrce area and all other fa0111t1es and amen1t1es
| prov1ded as’ per the agreement for land and construetion i) to

-d1rect the respondents 0 complete the pendzng works n common“'_ :

- area and all other fac1l1t1es and amenrtles as’ assured through the

wr1tten agreement 111) to allow the Complalnants to- realrze the e

o 51rnple 1nterest on the sale cons1derat10n of Rs 23 OO OOO/- at the_ _; e

~rate of State Bank of Indra S Pr1me Lendrng Rate plus two percent' e

'_from the Respondents Jorntly and severally and through the1r '_ :

| o -.'assets The rellef sought by the Complalnants in Complamts No :
'\53/2022 55/2022 81/2022 and 150/2022 Care 1) to 1mpose |

e fpenalt1es as envrsaged in the Act and Rules to pass orders to the- i

e : Respondents to submrt appheat1on accordmg to the procedures_'_-

e mentroned u/s 4 of the Act 2016 11) to exeeute sale deed in favour_.

of the Complamants 111) for enablrng the Complalnants to obtaln__-

s .-':the Occupancy Certrﬁcate Cor

letion Cer‘uﬁcate and bulldmg._:_.' o



o number from the Respondents 1v) to provrde the water eonnectlon |

'V) to prov1de mdependent eleetrlelty connectton in the name ofthe |

o ._Complamant and V1) to perform obhgations as. per agreement and

B __'sueh other dtrectlons as the Authorlty find it necessary for the

. redressal of gnevances of the complarnant The eop1es of the

Agreement _' dated | 03 12 2007 between | the

Respondents/developers and Respondents/land owners 'the

s Agreement dated 22- 09-2012 for sale & eonstructton between the

B complamant and the 1st and 2nd respondent the allotment letter

o S 'dated 16- 10 2012 issued by the 2nd respondent the recelpts 1ssued

s by the Z“d reSpondent for the payment made by the eomplamant_
- 'the letter. dated 18- 07-2014 from the complamant the lette1 dated

26/ 10/2016 from the Respondents the Nottce dated 16/08/2021-

o ".1ssued by Tr1vandrum Corporatlon the Butldmg tax recelptS dated.

B 15-1 1-2021 in favour of the 3’rd and 4 Respondents were produced Y N

S by the Complalnant in Complatnt No 52/2022

| 3 The Complamants 1n Complamts No

-_53/2022 55/2022 81/2022 and 150/2022 have also submttted that_ N
B ‘ir_".'-_i";'though the reglstratlon of the pmJeet u/s 3 of the Real Estatef_ L

'.".:_.'(Regulatton and Development) Act 2016 1s mandatory,_ the_ | ":_.:_.j o

i Respondents have not yet subrmtted applleatmn for regtstratton-_ =

e _;..Wlﬂl a malaﬁde 1ntent10n to escape from the obhgatlons/ l1ab111t1eSl;'. S

B .:'-:._-'5='_-1mposed by the Act and Rules and w1th 1ntent10n to defraud‘_;-'_."{_;.':'_'_._'_' o




E _-allottees and thus the respondents are hable to be pumshed under;_ |
:'sectlon 59 of the sald Act Accordmg to them though the -
| -'-Respondents obtamed occupancy certlﬁcate electnclty -

o -connectlon bmldlng number etc the same have not been obtamed -

o to - them as the sale deeds are not exccuted 80 far by the_

: Respondents

(T R The 1% and 2”d Respondents submlttcd reply

f---statement in Complamts No. 52/2022 53/2022 55/2022 and

8 1/2022 as follows The Complamts are not malntalnable elther 1n.
'- law or on facts as the: prOJect was completed as early as 23 ~02-
| 2017 but the Trlvandrum Corporatlon faﬂed to con51der the

| 'completlon plan or to 1ssue occupancy certlﬁcate fo:r the bu11d1ng -

:on tlme and ﬁnaﬂy, the occupancy cert1ﬁcate was 1ssued only on. o

| 28 06-2021 At the tnne of J omt Venture agreement the 3rd and 4t

o .Respondents had handed over the or1g1nals of the t1tle deeds to the .- '

RES and 2nd Respondents as Inentloned in the agreement but the_:'

o "ongmal tltle deeds were collected back on 11 10 2021 and have_

R 1ssued recezpt for the same F urthermore the sale deed can only be '.

L __executed by the Owners of the land (3“d and 4ﬂn Respondent) for'- |

o Whlch the ls" and 2Ild Rcspondents can only JOlIi Wlth them m the_._”i'.

__ sale deed for conve}’mg rlghts over the bu11d1ng/apartments in
:':E;respect of the apartment As the Land Owners have not executedtsf.;‘ G

o any Power of Attorney empowermg the ls“ and 2nd Respondentsj i - .

te s ed on thei behalf .____:he Respondents 1&2 would _:;.




| .not be ina posrtron to execute the sale deed in. favour of allottees
| .mcludmg the - Complamants and they are. ready fo _}Olil the

. _Respondents/Land Owners for executlng the sale deed. They may

e _'not be held respons1ble for the. non-cooperatlon or lnactron on the

. _'.fpart of other Respondents/Land Owners. The Land Owners had

-already executed a sale deed No. 1866 of 2021 on 10. lO 2021 in

S favour of one of the allottees Mr Vrjay Shankar and Ch1thra Vijay

. Shankar w1thout the knowledge or consent of the lst and 2™

- Respondents The 1% and 2nd Respondents had already sent a letter/

| emaﬂ askmg the Land Owners to co- operate 1n the executron of "

" | sale deeds failing wh1ch RERA may enforce orders agarnst them,

.. as. they are also well w1th1n the definition of Promoter as per the

g : -Act and they are lrable to act/eomply as per the orders of the -.
"RERA and they are bound to transfer trtle in favour of allottees as

5 per sec 17 of the RERA Act Wrth regard to the water connectmn -.

| -='._'.:1t was submitted that allottees lncludmg the Complamants herern o

L are drawmg water from the tube well and necessary mechanleal

" -support like water pump 1s already prov1ded The water connectlon__' "

. . 'f'__-.__.frorn the KWA is under process and the same would be completed o

: _very. soon Wlth regard to the change of name m the electrrcrty. |

: _.-connectlon in. favour of the Complamant it: can be done only after - |

St executmg the Sale deed by the Cornplarnants and by glvrng proper; - i

R ___:_}iﬁ__lilapplroatlon to the KSEB by the purchaser/allottee and on "

e _' 1nspeet1on of the electrrcal apphances and ﬂttlngs retamed m the

B ._:_;_-'._'-_f_apartment As per the agree_'" '

-the Complamants w1ll have to :



0

._meet the reglstratlon expenses Whrch 1nclude starnp duty,_

" reglstratlon and documentatlon fee and also GST cha;rges

| 5 S The lst and 2 Respondents further subnntted that if
.the Complainants arc ready to. meet the aforesard expenses there_ -

w111 be no reason to further delay n executlon of sale deed in '_
o -favour of the Complainant and they are w1111ng to JOIH the 3rd and '.

| 4th Respondents in the executron of Sale Deeds Regardrng the .

o "common area the same is provided as agreed and the Apartrnent :

Assocratlon is very satlsﬁed with' the facrhtles prowded The car'_ |

o o parklng area is also assrgned for the respectwe apartments of the |

o allottees. The 1mproper usage of lifts by the allottees has damaged

the lifts several tlmes and the 19 & 2nd Respondents have repalred '_

”the same to ensure 1ts smooth functronrng The" 15t and 2““_

o 'Respondents prayed to dISIIllSS the Cornplarnt and the copy of the o

e Occupancy Certrﬁcate dated 28 06 2021 1s ploduced by them o

e .6.: & 2 The 3rd Respondent ﬁled Objectlon in Complalnt. o

':"Nos 52/2022 53/2022 55/2022 81/2022 and 150/2022 and E

: :submltted as follows The cornplamt 1s not malntalnable elther m'-:-' N
b '-law or on facts The 3*‘1 Respondent 1s an unnecessary party and
p -.hence the complalnt is bad for mls Jomder of partles The--.__.__::”

o -'_Complalnants along Wlth the other allottees occupled the flat e

B -__durmg 20}3 Wrthout warting for the formal handlng ever by the' o

U ;:'_'bmlder and reglstered _an' " 'ssoclatlon viz “Pearl Manor Re31dent s e




: Assocratron w1th Regrster No TVM/TC/IZ94/2017 wrth the

o Complamant as the Presrdent and Late George Mathew as the

Secretary The. Assoczatton is: already functlonal and ‘hence the_

- a53001at10n isa necessary party to these proceedmgs for solvmg

. the entire issue as the burlder has abandoned the project. Even after

the format1on of. the assoczatron they. Were not doxng proper

Lk _-mamtenance of the eommon faczhtres whrch resulted 1n great loss.

- The Respondent is havrng rrght tltle and mterest over 9. 890 Cents
._(4 Ares) comprtsed in old Sy No 2009/7/2/2 Sy No.7/2/1. (Re- -Sy.

B 'NO BL 88/42) OfPeroorkada Vlllage Thlruvananthapuram Taluk = |

o Th1ruvananthapuram Dlstrrct Wthh was obta1ned as “per. Sale "

y '__Deed No. 1186/2009 and changed patta in favour of hnn and is

. paylng land tax under Thandaper Alc. No 17282. The nerghbourmg_ -

i _property owner Mr Robinson Pamcker the 4th respondent hereln_ -

| 1s also havmg 9890 Cents havmg Thandaper A/c No. 17283 o

i :;__.adjacent to. the property of thiS respondent The 3rd and the 4th__l_f o

e Respondent had an. 1dea to construet a resrdentlal ﬂat by name-:;-_-_ S

i - ._“Pearl Manor in the sa1d property owned by them as.a Jomt_ -

venture Accordmgly, they approached Vasthu Sllpa Consultancy._ '

_'Ltd Kowdlar Thtruvananthapuram and consulted w1th the sa1d ) . -
X Consultancy, who 1s engaged in- Archrtectural serv1ces andl_- :
;--_'-'_"-El-deSIgnmg of ﬂats The desrgn for the flat was drawn by them and Con
: '- __the payment was dOHe by the 3rd respondent on behalf of the 4‘h e

R ?Respondent also An amount of Rs 7 50 000/- was pald to the sald o |

i '.:_.‘.;';;-:}t'_i.;f'-Vasthu Sllp '_ _Consultancy for approval Of plan permlt ﬁi‘@ N@C




oz

T '_srre elevatlon and other nnscellaneous expenses The lS‘t and 2nd

' Respondents approached 3"d and 4“h Respondents and entered rnto_.

| an’ agreement for constructmg a resrdentlal cum: commercral |
i complex Accordrngly, the 3’”d and 4th Respondents along with the.

| -lst and 2nd Respondents executed the agreement regardlng -

| constructron on 03/ 12/2007 based on the approved plan and perm1t' .
-obtalned by the 3% Respondent It was specrﬁcally agreed by the :

e and 2nd Respondents that being the owners of the property |

S Wherern the . constructlon 1s done the 3rd and -4th Respondents_ :
: would get 25% of the saleable area of reswlentral cum commercral =
i space in the proposed Apartment complex and’ car parklng It was' |

also agreed that belng the burlder ‘the 1s and 2nd Respondents_

| -'-"--shonld make necessary arrangements to sell ‘the apartment IR
L ;cornplex As per the agreernent the apartment cornplex had to be__' -

i -cornpleted wrthzn 24 months The terms in the agreement speczﬁes. o

i that in the ﬁrst floor of Apartrnent four ﬂoors are allotted to the_'_f'_”

o --3"d Respondent 1nolud1ng Flat No 1A and lB whlch is the saleable} o

“area allotted to the orlglnal owners of the property Furtherrnore _.

i the 3rd and 4th Rcspondents entered 1nto an understandrng that the_ -

e .:saleable area of 25% in the ﬂrst ﬂoor is exclusrvely taken by the'

o 3rd Respondent and the 5th Floor was taken by the 4‘“” Respondent o
b --‘ff'__The basement area whrch 1s the commercral area wherern also i

oy '.:_'__.:25% Saleable area Was allotted to the 3rd and 4th Respondents |

'.~._"t}.:_1nclud1ng car parkrng, securlty roorn etc The IS" and 2“‘1' : ':_




R 4th and 6th ﬂoors allotted to the 2nd Respondent the butlder The

and 4h Respondents are havmg a total number of 10 umts in the_ o

- sa1d buﬂdtng The 2nd Respondent by way of eonstruet1on
_agreements sold hlS entlre area, but execntton of Sale Deeds has
“not been_ happened a_s__the construction was delayed -an_d_ bu11d1ng

- numbers were not obtained from the Corp.oration of

o Th1ruvananthapuram But the flats were oceupled by the respecttve

o pnrehasers and the Corporatton authontles had already 1mposed

o ﬁne for unauthorlzed occupatlon for three years on those persons

who had ocenp1ed the same, mcludmg the eomplamants After the

= execut1011 of Agreement dated 03- 12 2007 the 1St and 2“‘1-' .

Respondents completed the eonstructton of F lat No lA and 1B and

i an agreement for sale was. exeeuted w1th one. Radhakrlshnan'

Unmthan the ﬂats were exeluswely owned by the 31'd Respondent

| The ?_“Cl Respondent recewed an amount of Rs 68 SO OOO/—- from C

o Radhakrlshnan Unnlthan whtch was 1llegally recewed on 08 07-__ e

B '2013 In sptte of the recetpt of the sa1d amount on 08 07 2013 the _' '-

B 2”ld Respondent had not pald the entlre arnount to the 3rd . |

e '_ | Respondent The 3“‘ Respondent was not aware of the agreement .

f between Radhaknshnan Unmthan and the 2nd Respondent On . o

R 3rd Respondent acknowledgln__'

: gettmg mformatton the 3rd Respondent enqmred the same and:_-__- g

aeeordmgly the 2“‘i Respondent adrmtted the same and exeeuted a - '

.-'.Jomt agreement dated 23 7 2014 w1th Mr Radhak_rishnanf..:”-{ L

. "_‘Unmthan P K Vlswanathan P111a1 N S Pamcker m favonr of the_ '_ o .

g":he' exeeutlon of agreement and




| reee1pt of amount from Radhakrlshnan Unnlthan and further

o agreed that the balance payment to the 3% Respondent would be_
v done on or before 31 03-2015 So far an amount of Rs 37 10 OOO/w-

~ has only been pald and the rema1n1ng amount of Rs. 31 40 OOO/- is
st1ll pendzng Cond B SHPAREEE B

E -_7-. b The 3rd Respondent subrnlts that the 1St and 2nd
| 'Respondents fa1led to complete the constructlons as agreed and
there-a;re so many works t_o_be cornpleted- as agreed even novv. The
e failnre in cornpl'etion ':'of- flats was 'solely due to the irrespo'nsible

o handhng of the constructlon Works by the 2md Respondent When |
approached for Inakzng construetlon as per the approved plan and
permlt be1ng the buﬂder the 2nd ReSpondent promzsed assured -

| and agreed that Whatever expenses met by the or1g1nal owners (3rd

"and 4h Respondents) for . the approval of plan and other--_ B

| """--'-mlscellaneous expenses w111 be pald back and accordlngl}” the -

property was handed over by thc 3‘“d and 4ﬂl Respondents It was

~ agreed by the 2 Respondent that the consiruction would be

- | :completed wrthln 24 months frorn the date of the agreement Wthh -

o '_ _was ot done and now an amount of Rs 31 40 OOO/— w1th 12% -

i '_.-'mterest from 08 07 2013 and the amount of Rs 7 50 000/ whrch_

| Was paid to Vasthu Sllpalaya Consultancy, .has to be reeovered-"' B

NQC frem nelghbour an'

| from the ls’f and 2nd Respondents The 3rd Respondent also pald' 1 S

:-an ameunt of Rs 44 896/- for so11 test etc Rs 75 OOG/- for road:-

_' :_":asthu Sllpalaya_




o Consultancy for the drawmgs is. also to be recovered from the lSt o i

o ;._and 2]"*d Respondents Thus a total amount of Rs 72 7 0 546/- is to |
R be recovered from the Respondents 1 and 2.1t is submttted that the |
'- _-f_sald amount of Rs 72 70 546/— Was demanded through Lawyer S.

o .;__nottce twice but the same was. postponed by ‘the . 1St and 2nd

o E Respondents stating: that it Would be patd on recelpt of the burldmg

i | numbers allotted by the Corporatlon of Thtruvananthapuram to the

. respective two ﬂats Now the Corporatron of Thtruvananthapuram

- _-_had allotted the bulldlng numbers for 1A and 1B on 28- 06-2021__ "

and the demand Was repeated but so far the amount IS not pa1d
-_ and the Respondents are makmg lame excuses In these
v c1rcumstances for recoverlng the said amount the 3rd Respondent

o had ﬁled an. Ortglnal Sult as. OS 142/2021 before the Hon’ ble |

Subordmate Judge S Court Thrruvananthapuram and an 1nter1m -

'order was passed for attachment and surt 1s pendmg trlal The 3rd_ | R

- Respondent subnntted that he Was not aware of the agreement.' "

entered mto by the Complalnant and the lSt and 2nd Respondents E |

o '_-and were not made 51gnator1es to the sa1d agreement The 3rd"

: Respondent had never glven any advertlsement about the pro;ect_ e

” ._’.'and never entered mto anY agreement wrth the Complamant and-' TS
. has not accepted any amount from thern and had never assured'.' L

: "fﬁ.:_.._-construenon of parkrng place playground audltorlum svwmmmg e

-“'pool garden Joggmg track and other facﬂltres The complalnants""‘

G ":__fand other allottees occupled the ﬂats as early as on 2013 and Were"' -

S -.f::.._'I'GSIdIIlg:i':B the ﬂat The CemplfsunalltS WithOUt Waltmg ff’l' t1'1353;::-;: :




T

L statutory clearances, had occupted the ﬂat and was usmg the same |

x for the past seven years The Complalnants or the other occupants |

e were not- mterested 1n gettmg these certlﬁcates Even though:

| -_'several allottees Were occupymg the ﬂats they have not cared to

-form an- assocratlon and 1o properly malntaln the common |

R amemtles in the sa1d bu1ld1ng The 3rd ReSpondent is not resrdmg -

in the sald flat nor usmg the same and s not havmg 31’13’ ..

tmformatron or knowledge about the allottees or the payments. .

iy '_made by the Complamant to the 1% and Z”d Respondents The 3rd -

”-':---Respondent has not received any amount as’ sale consrderatton

L -from the Complamant The 3rd Respondent can execute sale deed

in favour of the Complamant only as and When he recelves NOC | |
g ':from the. burlder statmg the total amount recetved by h1m as sale
| 'cons1deratlon from the Complamant herem and the orrglnal sale

: “and constructlon agreement or else the 3 Respondent w1ll have to

"'--5.__-"-:suffer huge ﬁnanc1al 1mp11cat1ons from the Income Tax

5 iDepartment The 15t and 2“d Respondents should also clear all the._ 5

s | _' dues as stated above before 1ssu1ng NOC to the 3rd Respondent for’-_ |

.the reglstratlon of the sale deed aS per the fa1r value ﬁxed by the 2

g Government It was submrtted that the 3rd Respondent is ready and .

the ﬂat owners as there are onl"'""if"u'

G : .'w1lhng to execute the sale deed to the complamants as and When:'_

the l"t and 2nd Respondents settle the accounts Wrth 3rd Respondent?

land 1ssue NOC along wn:h the documents Moreover the lst_-.-

- Respondent failed to provrde necessary car parktng space for all:- S -

.Parkrng'?’lots for the 24




L apartments constructed by the Ist and 2nd Respondent and hence'_' o

i the same cannot be mentroned in the pr0posed sale deeds The sard |
- 'drspute also has to be sorted out by the complamants and the st
5 and 2Ild Respondents and wrth the Assocratron before the |
| reglstratron of the sale deed The I* and 2nd Respondents have not

- -'yet completed the CIVll electrtcal and plumblng works and the

. works relatlng to the Lift, Generator and: ﬁreﬁghtmg equrpment

| _The IS" and 2nd Respondents have not completed the rooms for the

- __securrty guards and torlets and has not 1nsta11ed CCTV cameras as

= 'per the constructlon agreement The Complamants are not entltled o

3 '_.:for any rehefs as sought for from the 3rd respondent The 3rd

___Respondent is also an allottee under the RERA Act as the 1% and _'

'. 2nd Respondents have not yet handed over the apartments due to o

: '_the 3“‘ ReSpondent and also not settled the aecounts wzth 3rd

_-;Respondent The 3"d Respondent prayed to d1sm1ss Complamt N

L :-agaznst the 3rd Respondent Wlth compensatory costs to the 3rd_-

. i'..'ReSpondent The copres of the decrsron taken dated 23--07 2014 ) A

E “the letter dated 27- 03-2017 the letter dated 10 10-2011 the notrcei |

 dated 28-01-2022, the receipt dated 09-05-2022 and the notice -
B | '_1ssued on 07-06 2022 are produced by the 3‘"d Respondent R

e B :ii_ Heard both partles m detaﬂ and exammed the documents; i

s ":.I'_produeed by them carefully As 1t Was nottced by th1s Authorrty, |

e _. ' ongomg prOJej

'--:-'g*.;durmg the 1n1t1al stage of heartng 1tse1f that the prOJect is anj'_f_' _




Coag

- Respondent/Promoter Was dlrected v1de 1nter1m orders dated .

| _16 03, 2022 and 08 04 2022 to reglster the prOJect Wlthm 7 days | ST

o The Autherlty also sent 2 of 1ts teehnlcal efﬁcers to 1nspect the

R pI’OjGClZ 31te and obtalned areport in which 1t is reported that itisa

- reglsterable pr())ect under Section 3 of the Act 2016 As the -
aforesa1d d1rect1ens g were -not complled w1th |

o -Respondent/Promoter 1t has been dec1ded to mltrate aet10ns under

. Section: 59(1) of the Act 2016 and. opportuntty of belng heard

: before 1mposmg the penalty as provzded under the sard prowsron

o f:_'was g_ryen:b_u_t- th_e-;l_ft._&Z_’-ld Re_spondents/Prerneter.falle_d toattend

 the 'he‘arihg Henee the A:'ut.horit"y passed an order im‘p'e'sing penalty
- ofRs. 4 Lakhs on the 1% &2““:l Respondents/Promoter for v1olat10n
of Sectlon 3 of the Aet 20l6 Even after rece1pt of the satd order |

i the E5s &2“d Respondents/Promoter have grrevously farled to

s _ff:?the Complarnant therern for executr:

comply wrth the dzrectlon by regrstenng the Proj eet and remmmg e

B .the penalty and henee the Authorrty 1n1t1ated act10ns for__

g proseeutwn as prescrlbed under Sectron 59(2) of the Aet 2016 for

- Whlch notice - has been 1ssued -~'_ﬁ:t'l'1’e__ 1 & 2nd |
o __ ._;___._:"-Respondents/Prometer | R |
. 9. _. RS The Authorrty heard another Complamt as No S

| 114/202lﬁ1ed by one of the allottees of the same prOJect and:

5 :}_.Passed erder dated 18 12 2021 As the sald order was not complled_. S

et ._ Wlth by the Respondent/Promoter Exeeutlen Pet1t10n was ﬁled byf:_ | L

: 'f the abeve sazd orderl'_..__




S __ Wthh was also heard and d1sposed of v1de order in EP No 17/2022 s B

SRS i 1n Complamt No 114/2021 dated 23 02-2023 1mpesmg penalty on |

the Respondent/Promoter under Sectlon 63 of the Act 2016 for - .

.' v1olat1ng the order of the Authonty and also dlrectmg h1rn to :
execute the sale deed in: favour of the Complalnant therern wrthm

| One month from the date of recerpt of the: order e

10:. o Exhlblts Al to All are the documents marked_ |
_on the 31de of Complamants Exhlblt Al is the copy of joint -

RS development agreement dated 4 12-2007 entered 1nto between' .

the Land owners and the Developer Exhlblt A2 serres documents | o

S are agreement for land constructlon entered in to between the- |

Complamants and the Respondents No 1 and 2. Exh1b1t A3 series -

'docnments are. c0p1es of allotment letters 1ssued by the_'

_- Respondents No 1 and 2 to the Complamants Exh1b1ts A4 Ser1es _ -

;'i_-'_i_;f.documents are: the eoples of payment recelpts 1ssued by the_'ﬁ"":‘_

i | Respondents No 1 and 2 to the Complalnants EXhlblt AS is the

copy of letter dated 18 07-2014 from the Complamant 1n' |

e Comphant No 52/2022 to the Respondent No 2 EXthlt A6 1s the- . o _ N

S '.CopY Of letter from the Respondent No 2 to the Complamant 1n-. -

| Complamt No 52/2022 Exhlblt A7 Serles documents are coples of SR |

FE ._-notlce 1ssued by the Thrruvananthapuram Corporatron EXhlblt A8-"_' R

S Serres documents are copres of bu1ld1ng tax recelpts Exhlbrt A9 e

i Serres doeuments are coples of statement of account for varrous_; e

o "gt'._.':.'_:_::'_.‘_';.ﬁ_f{perlOdS produced by Complainants i Complaints ]




o -'_'55/2022 81/2022 and 150/2022 Exhrbrt AIO 1s the copy of order
 of the Authorrty in. Comphant No 114/2021 dated 18-12- 2021 o

.’}produced by Complarnants in Complamts No 53/2022 55/2022 |
- 381/2022 and 150/2022 EXhlbIt All 1s the Copy of Power of -

o -Attorney in Complarnt No 81/2022 Copy of occupancy certlﬁcate |
| -produced by the 1% and 204 Respondents is marked as Exhrbrt B1

and the documents produced by the 3rd Respondent 1s marked as

S 'E)dllblt B2 to B7

s ~.1-'1_:." SNt We heard both partres dn'ectly and the learned counsels'

A ..on etther side, gave careful con51derat10n to their submrssrons

ke perused the materral doeuments avallable on record After detalled

- hearmg and perusal of pleadmgs and documents submrtted by both

b | the partres followmg pomts Were came up for conmderatron

.) Whether the Respondents/Promoters have falled'-_' 5 o

_I.'to complete and hand over the prOJect as agreed as per

A terms of agreement executed wrth the Complalnaﬁts and tO L

: execute the conveyance deeds 1n favour of the

Lo -'Complalnaﬂtsv

11) What are the dutres and obhgatrons of

Respondents/Promoter and the Respondents/Land owners

towards_ the Complamants and Whether _they have been -




|

o 111) e Whether the Complamant m Complamt No i

:52/2022 is entltled for mterest on the amount pa1d by them s

- for the delay m handrng over possesswn as per Sectron

o 18(1) of the Real Estate (Regulatlon and Development) Act
20167 | |

iv) What order as to costs?

12, o Pomts No 1 and 2 As far as the Complamt No..

| "52/2022 is concerned Exhrbrt A2 agreement shows that the |

.promrsed date of completron and handmg over falls in the month
~of August 2013 But it is evrdent from the oceupancy eert1ﬁcate -
dated 28-06- 2021 produced by the 2‘“‘ Respondent and marked s _.
| _:EXhlblt Bl that the pI‘OjGCt was ready to oceupy only on 28 06—

> "_:::9"'-'2021 The eontentron of the lSt and 2rld Respondents that “the o

R ;:'prOJect was completed as early as on 23 02 2017 hut the G

o _.”Trrvandrum Corporatlon has fa1led to consrder the complenon plan :

| S .and to 1ssue Occupancy Certrﬁeate for the bmldrng on trme and

ﬁnally they lssued the Occnpancy Certrﬁcate dated 28 06 2021”.

R '_'7.cannot be taken 1nto consrderatron srnce 1t 18 the respons1b111ty of o =

. _":"_'the Promoters of the pIOJeCt to procure the oceupaney certrﬁcate G

iand other approvals and sanctrons on t1me Whlle perusmg the

S CO mplalnants aS | aHOttGCS

” .":'_j-_'_.:copres of Exhrblt A2 Serles agreements executed between the:_f

__S;t" and 2nd Respondents as "i_: -




R I

_Promoter/Developer the expected’ ‘dates of completzon and

"-handlng over are shown as follows

1) Au,gust 20] 3 for the cornplarnant n Cornplalnt No 52/22

| | :and date of agreement rs 22 09 2012

2) M fOl‘ Complalnant in eornplamt No. 53/22 and
:"date of agreement is 19.002015, | |

o 3) September. 20] 4 for complamant in complalnt No. 55/22 -
. 'and the date of agreement is 05 02.2014, | o

o 4) Au,qust 201 3 for the complamant in Cornplalnt No 81/22
| ._&and date of agreement 10 01 2013 o

| 5) December 2013 for the complalnant in Cornplarnt No
5 150/22 and date of agreement is 08 07 2013 | R

- 13 o From the above 1t can be seen that drfferent dates Were B

- glven to the allottees for eompletlon and handmg over pessesszon

'_:But the Occupancy certrﬁcate has been obtamed only on 28 06-_ o

o 2021 on]y aﬁer a long perrod of 8 years If at all the prormsed date'-_'

. . 1n the ease of complalnt No 52/22 1s taken 1nto eonsrderatzon 1t 1s |

S0 unfortunate that the Complarnants/allottees are yet to get-_ '_ |

T : eornpleted many of the Works in the prOJeet mcludmg permanent SR
i water connectlon ()n perusal GfEXhlbitBl Oeeupaney Certtﬁcate' SEEN
P f__'_dated 28 06-2021 the date of completron was shown as 23 02- -

o :_:'-'_"'.'I:'f:'2017 and _a note has been-put down.on the_ Same that “Tax for three:___- | :'__::f |




| __ :years shall be rmposed from the date of completron since bu1ld1ng_ | o

i occupred before obtannng the burldrng number” Hence it can be"

- presumed that some allottees had Illegally occupred the burldmg L

- before obtammg the Occupancy Certrﬁcate The Complalnant m '

-:.the Complaint No 52/2022 have stated that “On 15-11-2021 the

Cornplalnants remltted Rs 21401/— in the name of the 3"" and 4t

. Respondents as bu1ld1ng tax for apartment No 35/257 8- 42 forthe

g perrod from 2016 to 2021 Vlde recelpts No 0880258 and 0880263 o

- of Thrruvananthapuram corporatron Anyhow the practlce of
| permrttmg allottees to occupy such bulldrngs wrthout obtammg o
Occupancy Certrﬁcate is nothrng but clear dehnquency from the

;part of the Promoter as well as the local authorrty concerned Even_ |

though the Complamants have been occupylng the building, no_ o

. other documents placed on record to show the date of. handmg over-

s '.'by each of them and hence the date of occupancy certrﬁcate isto SO

; be taken mto consrderatton 1n such cases as the date. of taklng over__-';-". B

-";i__'____possessron Under Sectlon 11(4)(b) of the Act 2016 the'-_

. "Respondent/Promoter rs responsrble to obtaln the occupancy

o _-__certrﬁcate frorn the Cornpetent Authorrty and as per Sectmn ll(f)-_'

& Sectron 17 of the Act 2016 after obtammg Occupancy' |

S :__._-'Certlﬁcate 1t rs the obhgatron of the Promoter to hand over_' o
o -_-;__;.physwal possessron of the apartment/common area o the-

" ':'._:.':ﬁ.___:Zf'allottees/Assoc1atron of allottees wrthrn 30 days after obtalnlng-'- LA

L . Occupancy Certrﬁcate and to execute regrstered conveyance deed' B

o Ill favour of the allo"" es within 3 1

te 0 issuance_?:
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| of Occupaney Cert1ﬁcate Wrth regard to the contentlon ralsed by ”
: the lSt and 2ud Respondents that it was the fallure from the part of

the T hEuvananthapuram Corporatron to issue the Occupancy o

B Certlﬁcate on tune the 1 and ond Respondents could not produce

:_ any documents to show that they had taken act1on agamst the

| '.Corporatlon for causmg undue delay in thrs rnatter or they had

proceeded further on the basrs ef the deemed OCcupancy Certlﬁcate :
'as provrded under the Kerala Mumcrpahty Burldmg Rules
.”'.:'_prevarlmg then. In such cases of unreasonable delay and default .
o from the part of the local authorlty the Promoters should approach._ -'
. the LSGD Trrbunal for redressal of the1r grlevances 11:1 thrs regard
because the Promoter of such real estate pI'O_] ects are accountable to
_the allottees of the prolect in several aspects Undoubtedly, the_ |

'-Respondent /Promoter of a real estate prOJect is. responsrble to .

procure all the statutory clearances mandatorrly requrred for the e

""".':prOJect and ensure the safety and securlty of the allottees Who

i -_trusted hlm and pa1d therr hard earned money for thelr dream_ 5

S homes The Hon’ble Supreme Court of lndla observed m 1ts |

:_Judgement dated 11 01 2021 passed in Ireo Gmce Realtech Pvt S

g Ltd Vs Abhzshek Khanna & Others that ‘ “T he Occupatzon

- Certzf cate is not avaziable even as on date whzch clearly amoums;

| i"}:f_ i to def czency of servzce Here one of the mam grlevances of the' o i
S complamants is Wlth regard to non-executron of sale deeds by the': o

) -_'-'_:}:_: Promoter even after _obtalmng the occupancy certrﬁcate on 28 06-.'._ o .




: | and 2“':I Respondents and the complamants 1t is. 1nserted a clause__ ] |
- under the. head “Conveyance of Und1v1ded Share in Wthh it is. :

o stated that “the Allottees agrees that the. undzvzded share inthe land

| descrtbed in Schedule B shall be conveyed to the allottees as per

| the znformatzon in the Appltcatzon Form for allotment and only

L after receipt. of the enttre consideration aS prowded herein. The
o Allottees also agrees that the lzabthty of the Developers for
Regtstratton of 1 the document ceases at the tlme the document zs

presented to. the Sub—regzstrar- Jor regtstratzon Whlch also

‘ reveals that itis the resp0n51b111ty of the 1* and 2“d Respondents to

'get executed the conveyance deeds in- favour of -the

. Complamants/allottees

- 14 Sectlon 17 of the Act 2016 lays down that “(J)The
o promoter Shall execute a regtstered conveyance deed in favour of
the allottee along wzth the undtv:ded proportzonate tztle zn the‘fj R
- common areas to the assocratzon of the allottees or the competent---.
' 'ﬁ_ : authorzty as the case may be and hand over the phys;cal i
: possessmn of the plot apartment of butldtng, as the case may be Ll
| to the allottees and the comrnon areas to the assoczatton of the: | |
allottees or the competent authortty as the case may be ina real

S estate prOJect and the other tztle documents pertatnzng thereto_-:_-"'_

" *"ﬁ:'i_f._wzthzn Speczf ed perzod as per Sanctzoned plans as provzded under_:_d'" i

. ; the local laws




S :._ :

| Prowded that zn t‘he absence of any local Zaw conveyance |
o '-deed in favour of the allorz‘ee or the assoczatzon of l‘he alloz‘tees or -

S the compez‘ent authorzty as the case may be under thzs secz‘zon |

- -Shall be carrzed out by the promol‘er wzthzn three monl‘hs ﬁ"om
_“date of zssue of « occupancy cerz‘zf‘ cate. | | .

(2) After obtazmng the occupancy cemf cate and handzng e

over physzcal possesszon z‘o the allottees in terms of Sub-secnon-

(] ), it shall be the responszbzlzty of the promorer % handover the
necessory documents ond plons zncludzng common areos to rhe

SEr 'assoczatzon of rhe allottees or the compez‘ent authornfy as the case ._

may be as per the Iocal Zaws n S |

Prowded that, in the absence of any local law, the, promorer -

Shall hand over the necessary documents and plans zncludzng
_”comrnon areas, the ossoczatzon of the allottees or. the competent. |

aurhorzly as the case may be wzthzn thtrty days aﬁer obraznzng-*. |

o -'the occupancy certzf cate

;' 15 A chce as per prov1srons of Sectlon 17 of the Act

o ”2016 the promoter 1s respon51ble to- execute the rcglstered_'

s f'conveyance deed m favour of the allottees and hand over the_‘ .

_,_‘-_.:_:physwal possessron of the apartment to the allottees and the_-__-r -

~_:'comm0n areas to the assomatlon of the allottees m a real estate:_. B

SR -_prOJect w1th1n the prcscrrbed tlme after obtammg Occupancy i

L | 'certlﬁcate But here 1t IS clear that the Promoter has falled to:_ '

' ""f”'”..__.avour of the Complamants even:i{f{_: :




' ._aﬂer obtamlng the occupancy certrﬁcate The lSt 'and 2“d_ _'

-;_Respondents who had executed the agreement w1th the N

L Complalnants as “Developer cannot ﬂee off from his 0b11gat10ns :

~and wrth regard to- executron of the conveyance deeds he cannot

A srmply state --that “he ‘cannot. be- held respensrble for the non-

o cooperatlon or. inaction on the part of other Respondents/Land

. Owners because the Complalnants/allottees are not at all partles R

1o the eontract between the Promoters and Land owners Needless |

-,:.;to say, itis for the Promoter to settle the dlsputesllssues arose n

L between him and the Land Owners T he 31 and 4th Respondents ._

'. -:"'_are Land Owners and among them only the 3rd Respondent has_

- made appearance and ﬁ]ed statement of objectron The 4th o

* Respondent has not:-app_eared despite several notices and hence he

- was set ex-parte. The lcamed counsel for the 3" Respondent

stronglyarguedthat t:h'e'3"‘.d Respondent'ins -.onl'y one of th:e:'lan'd; o

S owners and he had never g1ven any advertlsement Wlth regard to TR

f :-_:_the prOJect and never entered 1nto a;ny agreernent w1th any of the SR

s complamants and he has not accepted any amount from them and S

RO ~had never assured any promlses to them as shown m the cornplamts' o A -

o -ki-_':_'_and hence he rs not a Promoter of the prolect The 3rd Respondent}- Pt

| Pleaded that he can execute sale deed m favour of the-._

B Complamants only as. and when he recelves NOC from the buﬂder*_' i '; : . e

Sl }__:_.statmg the total amount 1s recelved by hnn as sale consrderatlon" _' S

e from the Cornplalnants It Was submrtted that the 3ml Respondent 1s : -




L _. ':2_8_

o tand when the lSt and 2“Cl ReSpondents settle the accounts w1th 3rd :
| 'Respondent and 1ssue N()C along w1th the documents The 31
-':Respondent/Land Owner raised allegatmns that the lSt & 2ﬂld

‘ --Respondents have farled to provrde necessary car parkmg space for

s all the ﬂat owners as there are only 14 parkmg lots for the 24

Do apartments constructed by them and hence the same cannot be

o menttoned in the proposed sale deeds Whlch also has to be sorted |

| out before the reglstratton of the sale deed He also ralses -
5 -allegattons that the 1¢t and 2nd Respondents have not yet completed .. |
& the crv1l electrtcal and plumbmg works and the Works relatmg to;_ o

- : the ert Generator and ﬁreﬁghtmg equlpment they have not' -

o 'completed the rooms for the. securtty guards and t01lets and has not -

s mstalled CCTV cameras as agreed Accordmg to h1m the 3rd and |

s ﬁlt’fl Respondents along wrth the Ist and 2nd Respondents executed_

the agreement regardmg constructton on 03/ 12/2007 based on the

- ﬁ_j'.=_a13proved plan and permlt obtamed by the 3rd ReSl?'f}nd“d‘nt m Whmht: .' .
s it was Speaﬁeally agreed by the 1St and 2nd Respondents that bemg o :

e \f:_:_'the owners of the prOperty wherem the constructton 1s done the 3rd

':._and 4th Respondents Would get 25% of the saleable area of |

resrdenttal cum cornrnerc1al space in the proposed Apartment e

' '~I::'-complex and car parkmg and it was also agreed that belng the L

e -.:;--f'f-butlder the lSt and 2nd Respondents should rnake necessal‘y.i"_'.--.-
"-'*arrangements to sell the apartment compleX AS per the. Salddl";

Bt '_ yagreement the_apartment complex had to be completed w1th1n 24 R .'

'rd Respondent also raises co




o 29 3

Vlolatlons of the 15 & 2“CI Respondents wrth regard to the

P agreement executed between them

16 | | On perusal of ExhlbttAl agreement dated 03 12 2007 .
Aexecuted between the 3“1 &4th Respondents as “owners of land_
"and 2“" Respondent as the Proprtetor of lSt Respondent ﬁrm as

. “Developer 1t 1s seen that 1t 1s not m the nature of a pure Jomt

Venture agreement but more hke a Promoter-allottee agreement SN

for constructlon It 1s stated in the 2““ para of the satd agreement

o that “Whereas the Developer concezved a pro;ect for construetmg ¥

a reszdentzal cum commerczal complex on the lcmd desortbed in L

l Schedule A hereto and he mode an oﬁer whereby the Owrters could _
E sell portzon of rhe land to Developer and/or z‘hezr nommees artd the |
.. Owners could recezve reszdentzal and commerczal space in the. |

- proposed constructzons and the Developer oould marlcet the 3

| remammg reszderzttal arzd commerczol spaoe wzth proportzonate'._

B undzwded shares to hzs nommees to l’llS own account » :Clause | R

of the sa1d agreement states that “the Owners shall at the request' o

S and cost of the Developer execute and reglster all documents that

may be necessary to 1mplement the prOJect” 'and Clause 13 says-" RO

.”'l"":lthat “the Owners shall not mterfere or mterrupt the course of

'constructton of the burldlng complex _' proposed to be o

o eonstructed ¥ 'Clause 28 says that “after executmg sale deeds m' L

e __ respect of C schedule the remammg area Wlll be sold by the;::.-

R _:_*:':::-i__"Owners___1n favour of _the Detreloper_” _The-'.Exhtblt BS demand_‘fl__:-_.-:_ -




30000

i 'Iand tax Recelpt dated 09 05-2022 1ssued by the thlage Ofﬁeer in

o .:the name of the 3rCl Respondent shows he IS the owner. The EXhlblt N

| __A7 Not1ee demandlng the arrears of tax amount from 2016 17 to |

| 2()19 20 was addressed to the 3"d and 4*11 Respondents and the

: EXhlblt AS recelpt of tax remrtted was also 1n the narne of the 3 o

" | :' .and 4th Respondents The 3“d Respondent has stated and adm1tted
| ::that “Slnee the payment of ﬁrst Instalrnent Was necessary for
| gettmg TC th1s Respondent had pald an amount of Rs 2 26 601/-
to the V1Hage Ofﬁce Perooﬂ(kada” It shows that the 3.
| Respondent was actwely engaged frorn the begmmng of the' B
| | prOJect and acoordlng to hnn he who pald for Vasthu Silpalaya .

| | :-Consultaney, for soﬂ test for road NOC from nelghbour for
| 'drawmg and ﬁnally pa1d the bulldmg tax Hence undoubtedly, the_

and -4th Respondents are respons1ble for exeeutlng the sale deeds |

1n favour of the Complalnants hereln Anyhow the 1St &2’“‘.-’

o "':.'Respondents have p01nted out that the 3“’-1 and 4"h Respondents/land_ - o

| '.'owners had already exeeuted one sale deed No 1866 of 2021 on_?_'

: 10 10 2021 m favour of one of the allottees Vljaya Shankar and N

] :'_'-'.Chltra Vljaya Shankar and We fatled to understand the reason_ i

| ""behmd executlon of that smgle deed and then started ra1s1ngf-
| lz.multlple exeuses for not executmg any deeds lfi favour Of other_ - |

allottees mcludmg the eomplarnants herern Anyhow Exhtbrt A4- S

Serles payment reeelpts also reveal that aIl the payments are rnadef e

by the Complalnants to the 1St & 2“"3l Respondents/Promoter wh;toh::-'-_:f = .




. j- owner in thlS regard Nevertheless the 3"d and 4th Respondents who '_

o : | _are the Land owners of the pl‘()j ect after enterlng mto an agreement | :

o _:pI‘O‘]BC’[ are duty bound to execute the sale/conveyance deeds in |

= _favour of the Complamants The dlSpute between the Promoters. .

i =~and Land owners thh regard to the terms of the jomt Venture

_:-_.-agreements are beyond the scope of the Act 2016 and th1s
s __f'-Authorlty as well. | R

| | a 17 o . | The 3rd Respondent hlmself contended that the pr03 ject
s not yet completed and handed over as agreed by the lSt & 2nd
" '_':Respondentsﬁ’romoter t111 date All the complamants repeatedly

. allege that there is acute shortage of Water as there is no permanent -

B 'water connectlon from KWA lt 1s to be noted that the lS’t & 2nd

s Respondents/Promoter has submltted only a Vague reply statement

agalnst the allegatlons of the Complamants w1th regard to non~ : | 5

o completton of the project and handmg over 1t to them He has not e

""""ﬁled any reply statement to the statement ﬁled by the 3

R Respondent w1th serlous allegattons as to non—completron of works __

L ;;j--_:.__.docum 1 ts._has been _handed over to _the__?_;'

and fa1lure of the Promoter If the IS‘t & 2“‘1 Respondents/Promoter_f P

b _had a strong case that he had completed the proJ ect as per the terms T |

- of the agreements executed thh the Complamants he could have'__ L : |

'__-_'.'produced documents supportmg the same mcludlng the one to

| 't.: show that the common area of the pIOJeet along w1th all the_.f--ff.-i_:

:ssocratlon of allottees




B ': 'Respondents/Promoter except the copy of the Occupancy .

L -.'zeertlﬁcate 1ssued by the local authorlty Needless to say,_the '_

occupancy certrﬁcate 1ssued by the local authorlty certrﬁes that -
B the constructlon has been executed in accordance w1th the permtt -

o and the bulldmg is now fir for occupatron/use ‘which Wlll not

R sufﬁee to prove that the PrOJect in total has been cornpleted as per .

e 'the terms of the contract entered 1nt0 between the Promoter and

allottees In v1ew of the above drscussmn it can be concluded that

the ls" & 2Ild Respondents/Promoter has falled to complete and .

: hand over the pI‘OJ ect to the Complalnants/allottees as per the terms B o

| _' | of the agreements executed Wlth thern and pomt No l 1s deelded o

| '"'-'-'--1-"'.}-:_.;-":complamant in the"' omp aint No 5

| | accordmgly 1n favour of the Complamants As far as Pomt No 2 E

'_ "1s concemed undoubtedly 1t can be ascertalned on perusal of the '

| | _.EXhlblt Al agreement executed between the 13t & 2Ild Respondents_f e

“Developer of the prOJeet and 3rd & 4th Respondents as T

_:“Owners” of the prOJect land that the 1’““t and 2Ild Respondents are i

.the “Promoters of the prOJeet in questron and they have fa1led to S

- comply Wlth all the obllgatlons towards the allottees as provrded. '

_37under Sect:{on ll of the Act 2016 Whereas the only obhgatlon of. T

o :the 31'd & 4th Respondents towards the Complamants herem 1s .

. :_'_executlon of documents as the owners of the land The pomt No 2 S

| .'1s answered accordlngly

Pomt No.




mterest for delay in completlon and handmg over the apartment |

allotted to the Complamant Accordmg to Seotlon 18(1) of the Real S

Estate (Regulatlon & Development) Aot 2016 [herelnaﬂer referred _'

to. as “the Act,. 2016”] “If the promoter fails ‘to complete oF is

unable fo ,qwe possesszon of an. apartment plct or- buzldmg m

. accordance wzth the terms cf the a,qreement for Sale or, as the ¢ case

| -_mav be duly completed bv z‘he date speczf‘ ed therem he shall be -

o _lzable on a’emand 1‘0 the al]ottees in case the allottee wishes to.

-.wzthdraw ﬁ'cm the pm]ecr without pre]udzce to any other remedy

. __avazlable to retum the amount recezved by him in respect of that

.- apartment, plot buzldmg, as the case may be wzth interest at Such o

. rate as may be prescrzbed in thzs behalf mcludmg compensatzon in -

e rhe manner as provzded under thzs Act-Provzded that where the- _

- -allottee does not mtend to wzthdrmv frcm the prozect he Shall be

S pazd bv the promoter zm‘erest for everv month of delav tzll the_

handmﬁz over of the z?ossesszon az‘ Such mte as mav be Drescrzbed » T

. -It 1s obv1ous that Secﬁ()n 18(1) of the Aet 2016 1s appheable in '

_.cases Where the promoter falls to complete or is unable to glve g

:' possessmn of an apartment plot or bu1ld1ng in accordance Wlth the

| -_:._terms of the agreement for sale duly eompleted by the date_"'.” S
_spemfied therem Moreover Seetlon 18 (l) of the Aot 2016 elearly._'“. L

i 'prov1des two opt1ons to the allottees v1z (1) either to w1thdraw o

T '-f__:from the pI'O_] eet and seek refund of the amount pa1d w1th mterest

'".'*";"__.:5?:-interest for delay tﬂl handmg : over

| "'fand compensatmn (2) or: to contmue w1th the pI‘Q]eCt and seek o

'IOf Possessmn . Here _i"he._"f_l. R




-Cornplalnant has opted to contmue wrth the prOJect and elarmed

_— 1nterest for. delay in handmg over possessmn of the apartment to

"hrm As d1seussed in detaﬂ in pre-paras as per the agreement for_ o c

-'land and eonstructron the expeeted date of completlon and

o f'._handrng over of the unrt was’ August 2013. Tt is evrdent ﬁorn the -

: .Exhrb1t Bl occupaney certrﬁeate that the pI‘Q]eCt was ready to |

'--'occup}’ only on 28 06-2021 Coples of paYment recelpts and letter L o

“issued by the 2nd: Respondent to the’ Complamant have been

s produeed Out of the total amount 0f Rs.23,00, 000/- an amount of )

Rs. 20, 00 000/- was pald before Ol 03 2013 well before the :

. :'pronnsed date of’ complet1on and handmg over of the unlt As the o

-projeet was not ready for handmg over- and was’ delayed_

R 1ndeﬁn1tely, _as per EXhlblt AS letter dated 18-07-2014, the

-- _'Complalnant had requested the 2“d Respondent to mform as to n

_ When the ﬂats could be the handed over for occupauon In Exh1b1t o
":'--:__A6 letter dated 26 10 2016 the 2Jrld Respendent had mformed the o E

- '-Complalnant that 1t Was deelded to complete the work by SOth of

.{_*December 2016” Exh1b1ts AS A6 and Bl documents show that."

3 'the projeet was delayed mdeﬁnltely and Oceupaney Certrﬁcate has B

been recelved only on 28 06—2021

._ 19 It was observed by the Hon’ble Supreme Court -

m the Judgement passed 1n Wg Cdr Arzfur Rahman thm & others S

- j. :._:: vs le Southern Homes Pvt Ltd Judzczal notzce ought t‘o be l‘aken R
e -'_of the fact z‘hal‘ a ﬂar purchaser who lS Zeﬁ‘ in rhe lurch as a resylt:_ o | :

R Of the fazlure Of the developer': .to provzde possesszon wzthm the




eom‘racz‘ually st‘zpulated dare sujj’ers consequences in z‘erms of

. .:agony and hardsth not z‘he least of wh;ch is f nancral in nature

T he amoum‘ of mterest represents compensarzon to the

o benef czarzes who are deprwed of the use of the mvestment whzch

._ has been made and wzll take into its amblt the consequence of a

_delay n. not handmg over: possessron > Needless 1o say, the =

| _allottees of a real estate prOJect are not supposed to be. Vlct1ms of -

. the costs and consequences of the dlsputes/litrgatlons between the

Promoters and. land owners and hence the Respondent/Promoter

cannot seek such an excuse for the. delay occurred in the

. .completron of the prOJect Even if the Complaznant/allottee had

| made delay in the payment of mstalments the burlder has made

use of the mvestments of the Complamant’s hard earned money

for the past years and falled to complete the work and possessron : o 7"

- _was not grven as per the terms of the agreement In tlns case as. |

.'__._fdrscussed above 1t 1s revealed beyond doubt that the

S :;_;Respondent/Promoter had farled to complete the prOJect as L

. 'promlsed as. per the terms of agreement and to comply wrth the

'."_;"oblrgatlons/l1ab1ht1es towards the Complamants as, prescrrbed o

R '_:-_-'_:';_:.under the law Hence the Complarnants herem are entrtled 1o get the St

S mterest for every month of delay from August 2013 till the clate o S o
g _:’-’26 08 2021 the date of rssuance of Oecupancy Certrﬁcate for the .

o prOJect Hence Pomts No 3 1s answered accordmgly in favour of"

R _the Complamants m Complamt No 52/2022




- 2___0-;. Rule 18 (l) of the Kerala Real Estate (Regulatlon and .

i Development) Rules 2018 presenbes the annual rate of mterest

payable by the promoter to the allottee as SBI PLR plus 2%, to be |
- 'computed as 31mple 1nterest The present SBIPLR rate is 14. 15% )
The eomplamant m Complamt Ne 52/2022 elalmed s1mple interest
on the sale eonsxderatlon of Rs 23, OO 000/- pald by h1m at the rate
| ef State Bank of India’s Pr1me Lendmg Rate plus two percent from |
L the Respondents Thus the Complamant in" Complamt No |
- 52/2022 1s ehgzble to get 1nterest at the State Bank of Indla s_

e Benehmark Przme Lendmg Rate of 14 15% plus two percent._

-computed as snrnple mterest for an amount of Rs 23 OO OOO/— for

i 'every month of delay

. | 21 * " Con51der1ng the above facts and ﬂndmgs and by

| .'1nvokmg Seetton 37 of the Act we hereby dlreet as follows |

e I)T he lSt and 2“d Respondents/ Promoter shall complete ":-:.:__ |

RS g :-all the pendmg works m the eommon area of the pmJect - ;

PN | -and make sure that all the faelhnes have been glven to

i the Complamants/allottees as promlsed as. per the-'_'-'-'-:_.

S l: .i:f:agreements executed Wlth them and as prov1ded under._' S

i '-._."::.f_the law and hand over the common area and all the'.'-

f"'1;:'_..:-_-":_?_l.doeuments pertammg to the prOJeet formally to the

S ;Assoc1at1on of allottees Withm 2 months from the date- ; |

S of recetpt of thls order




The 1St and 2ﬂd Respondents/ Promoter shaH make all ; |

[ necessary arrangements to execute sale deeds through :

i _the 3rd and 4th Respondents/land owners, in favour of

| the Complamants Wlthln 2 months of reeelpt of thrs -

o order The Complama:nts shall ‘remit the balanee -

- the expenses for reglstratlon of the deeds as per the-- o

amount, 1f any, to be pald to the Promoter along wrth =

terms of the respeetrve agreements The add1t10na1

fee/expenses for regrstratron to be incurred as per the

new amendment of the Iaws concemed shall be .

- suffered Jorntly by all the Respondents N

iii)

The 1st and 24 Respondents shall file a eomphanee

report in the form of an afﬁdavrt on or before the exprry |

| of the tlme perlod preserrbed above falhng whrch penal

o aetrons as eontemplated under Sec 63 of the Real Estate

| _'(Regulatlon and Development) Aet 2016 shall be_:_: o

iv)
. _Complamt No 52/2022 the 1nterest for an amount of
Rs.23,00, 000/- at the State Bank of Indra s Benchmark B

mrtrated | | |
| The ISt & 2nd Respondents shall pay the Complamant in

.'ane Lendlng Rate of 14 15% plus two pereent |

_--_-}eomputed as SImple interest for every month of delay:_ S

~ fromol, 09 2013 10 28-06-2021,

_If the 1St 2nd ReSpondents fa11 to paY the aforesard' o

e SHIHanIr above "Wrthm a perlod of 60 davs from..-




 the date of recelpt of thlS order the Complalnant is at

-:.'._hberty te recover the aforesa1d sum frcm the_ o

Respondents No 1 & 2 and the1r assets by executlng :
this - decree 1n accordance w1th the Real Estate |

o _'(Regulatlon & Development) Act and Rules

The -p.al_tt_ws-,shall._ Suffer-‘fhﬂrr?sp?ctwe costs.

Smt PreethaP Menon .Sl P HL Kurian -
Member ~ Chairman

TrueﬁCOpy/F orwa.rded By/Order/

S APPENDIX

| Documents_ ;_reduced_b_ the Com'_: lamants i

IR | 1 EXthlt Al- o Copy of J 01nt Development

Agreement - dated 03-12- 2007 between |

the Land ewners and the Developer

- 2 Exhlblt A2 Senes Copies of the Agreements for Land & conl
S Constructlon_ between the. R




| ’3.'__Exh1b1t A3- Serles Coples of the allotment letters 1ssued to the
el R Complalnants - X - .

o 4 EXhlbIt A4-Ser1es Coples of the payment reoeipts |

s EXhibifﬁ- o _True copy of the letter dated 18/07/2014 of
" Complainant in Complalnt No 52/2022 to the_ -
B Respondent No 1. and2 e |

6. Exhibit A6~ Tru_e copy of t_he _Ietter dat_ed._ 2__6/-1‘072'0.1'6 of
. theRespondents No 1 and 2 to the
| '.Complalnant in Complalnt No 52/2022

| '7._-EXh_i_bit AT~ .3_ | "Copy of the Notzce dated 16/08/2021 1ssued
R | by Trlvandrum Corporatton | . |

o 8:_. Exhlblt A8- Serles Copy of the Bulldmg tax reoetpts |

9, "Exhzblt A9 Series Coples of statement of aceount for Vartous |
| - periods produced by Complalnants in-
o 'Complamts No. 53/2022 55/2022 81/2{)22

o _I"and 1502022

| | ';1‘0_-E§§h_i:5if{A10"'-:{ a Copy of order dated 18- 12 2021 of thls
L Authority in Complalnt No 114/2021

- 10Exhlblt All- f'Copy of Power _of Attorney 1n Complamt No i

- 812022,

Documents produced bv the 1St and 2”"‘l Respondents

EXhlblt Bl' True COPY of the Occupancy certlﬁcate dated 2 Sl
28/06/2021 L e




Documents produced bv the 3rd Resnondent

L Exhlanz-’ B

2, Exhlblt B3- |
|3 BxhibitB4-
| 4. Exhlbxt B5--..-}“ |
5. ExhibitBe-
| 0. Exh1b1tB7-' o

True copy of demsmn taken dated =

23/07/2014
True copy of the letter dated 2’7/03/2017

| | _Tme copy of the letter dated 10/ 10/201 1
';--True copy of the Notlce dated 28/01/2022. .
- True copy of the recelpt dated 09/ 05/2022; |

_True copy of the nouce 1ssued on

07/06/2022




